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No 8 Chambers has the largest immigration and human rights law team of barristers in chambers outside 

London. It also has teams of barristers in civil, family and criminal law.  

Alexander Barnfield has a broad and varied practice with an emphasis on civil litigation, but also 

encompassing immigration law. In this paper, Alexander looks at the civil penalties regime and how it 

affects employers. This is an area which is often unknown to employers, and perhaps regularly dealt with 

by solicitors. Alexander has conducted much work in this area (all aspects of written advice, drafting and 

appearances in court at appeal), and has delivered lectures to solicitors and fellow members of chambers 

on the topic.  

 

Introduction 

The civil penalties regime was introduced in February 2008, by the Immigration, Asylum and Nationality 

Act 2006 (“IAN 2006”). 

The system of civil penalties is designed to encourage employers to comply with their obligations; it 

places a positive burden on them to checking their employees and monitoring them before and 

throughout their employment.  It is of course in line with the forthcoming changes to duties of landlords, 

in checking the ID of their tenants, perhaps demonstrating a similar line in Government policy, shifting 

responsibility and imposing duties and penalties for those who fail. 

This paper provides a short introduction to the scheme and looks at how we can react to it for our clients 

(i.e. objecting to and/or appealing penalties, either quashing them or at least reducing them). 



The regime generally 

Civil penalties only apply to employment which began on or after 29 Feb 2008. 

The Home Office also can name and shame the companies/employers involved, which may be another 

motivation for employers to comply with the rules. 

Another point to note is that although this scheme was always independent of the licensing system under 

the points based system, employers who plan on being sponsors in the future might want to particularly 

be careful, as a record of notices (and any prosecutions) for employing illegal workers is likely to have a 

negative impact on their ability to gain or retain sponsor licences. It may also have a negative impact on 

any immigration applications they themselves seek to make in the future. 

There is also a criminal offence of knowingly employing an illegal worker, for which a sentence of a fine 

and/or prison term can be imposed. 

 

The law 

So who is employed and who is illegally employed? 

IAN 2006, s.15: 

(1) It is contrary to this section to employ an adult subject to immigration control if— 

(a) he has not been granted leave to enter or remain in the United Kingdom, or 

(b) his leave to enter or remain in the United Kingdom— 

(i) is invalid, 

(ii) has ceased to have effect (whether by reason of curtailment, revocation, 

cancellation, passage of time or otherwise), or 

(iii) is subject to a condition preventing him from accepting the employment. 

(2) The Secretary of State may give an employer who acts contrary to this section a notice 

requiring him to pay a penalty of a specified amount not exceeding the prescribed maximum. 

(3) An employer is excused from paying a penalty if he shows that he complied with any 

prescribed requirements in relation to the employment. 

(4) But the excuse in subsection (3) shall not apply to an employer who knew, at any time during 

the period of the employment, that it was contrary to this section. 

(5) The Secretary of State may give a penalty notice without having established whether 

subsection (3) applies. 



(6) A penalty notice must— 

(a) state why the Secretary of State thinks the employer is liable to the penalty, 

(b) state the amount of the penalty, 

(c) specify a date, at least 28 days after the date specified in the notice as the date on 

which it is given, before which the penalty must be paid, 

(d) specify how the penalty must be paid, 

(e) explain how the employer may object to the penalty, and 

(f) explain how the Secretary of State may enforce the penalty. 

(7) An order prescribing requirements for the purposes of subsection (3) may, in particular— 

(a) require the production to an employer of a document of a specified description; 

(b) require the production to an employer of one document of each of a number of 

specified descriptions; 

(c) require an employer to take specified steps to verify, retain, copy or record the 

content of a document produced to him in accordance with the order; 

(d) require action to be taken before employment begins; 

(e) require action to be taken at specified intervals or on specified occasions during the 

course of employment. 

 

Document checks 

The Schedule to the Immigration (Restrictions on Employment) Order 2007 (the relevant statutory 

instrument to this scheme)), provides two lists of documents which might be presented by potential 

employees.  

Where a potential employee presents documents from the scheme’s List A (e.g. British passport, 

permanent residence card, letter indicating such from the Home Office, etc), then the employer should 

keep copies in line with the scheme’s rules and no further checks need be carried out by the employer, as 

List A documents demonstrate an entitlement to work in the UK for an indefinite period. 

Where documents from List B are presented (e.g. work permit, passport demonstrating permission to stay 

in the UK and do the type of work in question, student so limited hours, etc), the employer will need to 

recheck at least once every 12 months to retain the statutory excuse established by s.15 of the Act. 

 



Note, this scheme applies to potential employees having to present these documents - documents must 

be provided prior to employment. It is no good checking after or asking for documents later or showing 

that employer had checked copies but only once employment had started – it must be done before, so as 

to encompass all of the employment period (Article 5 of the Immigration (Restrictions on Employment) Order 

2007). 

If it’s reasonably apparent that the potential employee presenting the document is not the rightful holder 

of the document then the employer can expect a penalty, even if in itself the document is genuine. 

 

Old scheme – the old February 2008 Code of Practice 

The ‘old scheme’ applies to employment after 29 February 2008. You can download a copy of the 

Scheme from the HO website – it is a good basis to start reading about this topic, and has flowcharts to 

assist when actually considering a case and a client’s situation. 

So, the February 2008 Scheme first –  

Maximum penalty £10,000 – but remember this is per worker – so if you have many workers it can be 

many times the maximum amount per worker. I have personally dealt with cases where the numbers of 

workers was 20 or 30 workers. The potential penalties can be huge. 

The main two factors in calculating the penalties are: 

(i) Occasions on which penalties/warnings have previously been given to the employer; 

(ii) What checks were done. 

As to checks done, a full check (as required) is demonstrated by the employer being able to provide 

copies of the documents, and he will have established that statutory excuse under s.15. Where there have 

been partial checks only (e.g. the employer has not copied and retained the documents as required or not 

conducted follow up checks every 12 months, having initially checked prior to employment, then he will 

likely be liable under the scheme. 

The checks and copies required of documents are set out in the Code, along with how they must be 

stored. 

One must remember that this is a positive duty on employers. If there is an inconsistency in names between 

two documents, the employer has to seek an explanation and be reasonably satisfied of it. Perhaps he 

should ask for another document to confirm the name, etc. He must take reasonable steps. If he takes 

them, then he will have a defence, by establishing that excuse under the statute (s.15(3)). 

 



The New Code - May 2014 

This new Code applies to employment where the breach under s.15 occurred on or after 16 May 2014, or 

when the initial check or repeated check was required on or after 16 May 2014 (i.e. when the breach 

occurred before 16 May 2014, use the old Code). 

So what are the differences? Much of it is the same. 

(A) Code increased the fast payment option benefit to 30% from 20%: 

Important to note a few things about that: 

 Benefit is that payment under the scheme reduces the amount owed by 30%. 

Particular maths is specified on the notice, together with date for payment; 

 Available even if employer objects to the penalty – it’s available to the employer 

if his objection is refused – there will follow a new notice with a new date, 

allowing a new period for ‘fast payment’ and granting the same 30% reduction 

 If employer has previous for this in the previous 3 years, not available. 

(B) Increased maximum penalties to £15,000 per worker or £20,000 for repeat offenders. 

The amounts of reduction for mitigation and the various factors taken into account also increase, 

as you can see from the Code of Practice, if you have a look online or download it. 

(C) In a more detailed way split the penalty amount calculations into two main tranches. Called levels 

1 and 2: 

- Level 1 penalties are for first breaches of the law 

- Level 2 penalties are for repeat offenders 

(D) Specifically lays out what “active co-operation” means and what is required of employers: 

i.e. providing HO officials with access to premises, recruitment and employment records and 

document checking systems when requested; 

responding promptly, honestly and accurately to HO questions and information requests; 

making self available to officials during the investigation if required; and  

fully and promptly disclosing any evidence which may assist the HO. 

(E) Specifically sets out the mitigation that will attract to employer who has effective document 

checking systems in place – 



If an employer was to have such a system in place, reported suspicions he had and actively co-

operated, as we defined just a moment ago, the penalty should only be a warning notice. 

What is such a document checking system? Robust system, consistent and thorough process, 

records of these checks, and the longer the history of compliance the better. 

(F) Introduced ‘no action’ notice for employers who can demonstrate the excuse. It marks the fact 

that there were illegal workers there of course, but is specifically a notice of no action taken. 

 

So, how do we challenge the penalties imposed?  

There are two ways – an employer can object and/or he can appeal to court. 

Objection 

Employer can object on three grounds, by s.16(1) of the Act, by establishing one of the following: 

(i) He is not liable; 

(ii) He has complied with the requirements and so have an excuse for the employment 

(s.15);  

(iii) The penalty is too high. 

Objections (i) and (ii) cover situations where the employer wishes to argue that the penalty is wrong 

entirely; the last one is more mitigation, although of course he may be arguing that the correct 

punishment should only be a warning letter and so effectively removing financial penalty. 

Objection must be made in writing within time limits prescribed by the notice – and must of course give 

reasons for the objection. There is now typically a form sent out with the notice which is to be completed 

– boxes to be filled in depending on whether the objection is under (i) (ii) or (iii). 

HO have to consider the objection and respond. They can respond in one of the following ways: they 

might take no action, they could cancel the penalty, they could reduce it or they could even increase the 

penalty. Whatever is decided, the HO should inform the employer of their decision. 

Objection doesn’t remove the right to fast payment reductions, and typically carries no costs risk. 

This Objection process is also free and readily available, and it is almost always a good option and a 

starting point in challenging a penalty which might be wrong or too high. Good drafting of an objection 

at this stage may well be of assistance to clients. 

 

 



Appeal 

Further to, or in the alternative to, objecting, an employer may wish to appeal the decision. 

The grounds for such an appeal, under s.17, are the same as for Objection, i.e.: 

(i) client is not liable (for example, not the employer – I have had examples in practice where the 

‘manager’ of the restaurant was pursued by the HO, when she was just a paid manager, not 

the employer); 

(ii) the client employer has complied, and so has an excuse despite the illegal working of the 

necessary checks, etc under s.15; 

(iii) the penalty imposed by the Notice is too high. 

An Appeal can be made whether or not an Objection was lodged – although it often seems to me sensible 

to Object first. The appeal should be made on the usual appeal form (n161) under the CPR in the county 

court. That form allows you to explain the parties and the grounds – often best in a separate document. 

Effective drafting of the grounds of appeal and any skeleton arguments at this stage is important and may 

well benefit clients - if the HO make a decision before the matter reaches court then of course potentially 

costs (on both sides) are saved. 

Note, this being a statutory regime with statutory time limits (rather than procedural time limit imposed 

by, say, the CPR), the time limits are inflexible and the Appeal must be made in time. The case of Massan v 

SSHD [2011] EWCA 686 suggests there is no discretion on time limits in such appeals. 

An appeal may then be heard in the county court. As is often the case in the county court, a skeleton 

argument is helpful. The matters are relatively unusual in the county court and so are sometimes before 

judges who do deal with this sort of application or law every week. A well-drafted skeleton can be very 

powerful, combined with advocacy in court. 

The costs risks are there, for an appeal to the county court. Unlike objection which as we discussed earlier 

is a bit of a free hit, there would likely be costs consequences for running an appeal in the county court. 

Clients should be warned of this. The proportionality of fighting something in court must always be 

considered against the costs risks, and we must make clients alive to this risk. 

[Similarly, and on a slight side note – the county courts have in the last few years become stricter in 

general on compliance with directions and time limits and conduct as a result (Mitchell and Denton et al) – 

this must be borne in mind by clients and solicitors when following written directions from a court. They 

must be complied with, or, again, the consequences for the client could either be damaging to his case, or 

expensive in terms of sanctions or costs penalties.] 
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